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CURRY COUNTY
ORDINANCE NO. 2019-01
NON-EXCLUSIVE FRANCHISE AGREEMENT FOR
GRADY WIND ENERGY CENTER, LLC

ORDINANCE GRANTING A NON-EXCLUSIVE FRANCHISE TO
GRADY WIND ENERGY, LLC, A NEW MEXICO LIMITED
LIABILITY COMPANY, BY CURRY COUNTY, NEW MEXICO

WHEREAS, Grady Wind Energy Center LLC, a New Mexico Limited Liability
Company with an office situated in Broadview, New Mexico, and its principal office
situated in San Francisco, California, is in the process of constructing the Grady
Transmission Line, which will run from the Grady substation, to the Broadview switch
yard; and,

WHEREAS, Grady Wind Energy Center, LLC has requested a non-exclusive
Franchise Agreement with Curry County, New Mexico (hereinafter referred to as
“County”); and,

WHEREAS, pursuant to Sections 4-37-1 et seq., and 3-42-1 et. seq., NMSA
1978 Comp., as amended, Counties are authorized by Ordinance, to grant a Franchise
to any person, firm or corporation for the constructions and operation of any Public
Utility; and,

WHEREAS, Grady Wind Energy Center, LLC has negotiated with County this
non-exclusive Franchise Agreement.

NOW, THEREFORE, be it ordained by the County Commissioners of the County
of Curry, New Mexico, that this franchise be granted to Grady Wind Energy Center,
LLC, according to and subject to the following terms and conditions:

Section 1. Grant of Franchise
1.1  Grant

County grants to Grady Wind Energy Center, LLC, its legal representatives,
successors, lessees and assigns, a non-exclusive franchise, permit, license,
right-of-way and privilege (“Franchise”) to:

(a) erect, construct, equip, maintain, repair and operate an electric
transmission system whose powerline, or any part thereof, may overhang
the County’s right of way; and,

(b) to serve, supply and furnish to County and its inhabitants and others
electrical energy and other purposes useful to County and its inhabitants
and others; and,
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(c) to install or erect such power transmission system with lines, wires, such
other parts of the transmission system that may, from time to time,
overhang any of Curry County right of way above, along, and over a
portion of Curry Road 34 (CR 34); and,

(d) any lawful purposes upon the terms and conditions set forth in this
Franchise Agreement.

Effective Date and Term of Franchise

The Franchise shall become effective and take effect thirty (30) days from the
passage hereof by the Board of County Commission of Curry County (the
“Effective Date”) and shall remain in force from and after the Effective Date of
this Ordinance for a term of twenty (20) years and shall only be effective
within the County’s geographic boundaries, excluding any municipality, town
or village.

This Franchise shall renew automatically for successive ten (10) year periods
subject to renegotiation of the terms set forth herein, not to exceed a 20%
increase of the previous year's annual payment.

Use of Right-of-Ways

Grady Wind Energy Center, LLC agrees and acknowledges that there are no

Poles (structures) that are or will be set in the County’s right-of-way, other

than any Poles otherwise permitted or approved by the County. This

Franchise is strictly for aerial overhang above and over the County'’s right-of-

way.

(a) Any and all work done on the roads, streets, avenues, alleys, highways,
sidewalks, bridges and other structures and places on public grounds of
the County shall be done with the utmost diligence and with the least
amount of inconvenience to the public and shall be placed in such a
manner as to cause a minimum interference with the rights or reasonable
convenience of property owners who adjoin any of said roads, streets,
avenues, alley, highways, sidewalks, bridges and other structures and
places on public grounds and all such poles or other fixtures placed on
any street shall be placed at the outer edge of the sidewalk or right-of-way
and as close to the line of the property adjoining the County’s right-of-way
used for travel on said roads, streets, alleys and public ways; and,

(b) Grady Wind Energy Center shall, within a reasonable time not to exceed
five (5) days of completion of any project or any installment or part of a
project, restore the County roads, streets, avenues, alleys, highways,
sidewalks, bridges and other structures and places on public grounds that
was worked on and/or excavated by it, to their original condition as nearly
as possible; and,

(c) A permit shall be obtained from the Curry County Road Department, and
the associated fees are paid and terms and conditions thereof are
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complied with any work done to, on or upon a County Road or Easement,
including the County’s bar ditches; and,
(d) This Franchise Agreement is for Curry County Road (CR) 34 only.

1.4  Notice of Change by County

In the event of any proposed change in the bridges, public roads, streets or
highways, or in the grades or drains of the public roads, streets or highways,
which would require a relocation of Grady Wind Energy Center’s facilities, the
County shall give Grady Wind Energy Center written notice of the proposed
change at least sixty (60) days in advance. Grady Wind Energy Center, by
entering into this Franchise Agreement, understands and acknowledges that
County has the absolute right to make any such change(s). Grady Wind
Energy Center shall bear the cost of relocating any and all of its facilities so
situated.

1.5  Franchise Non-exclusive

The Franchise is not exclusive, and nothing in the Franchise shall prevent the
County from granting to any other person, firm, or corporation, or operating
itself where proper under the law, like, similar or different rights, privileges
and franchises. Nothing in this Franchise shall prevent the County or other
public utilities owned, maintained or operated by public entities other than the
County from constructing sewers; grading, paving, repairing or altering any
right-of-way; laying down, repairing or removing water mains; or constructing
or establishing any other public work or improvement. All such work shall be
done, insofar as practicable, so as not to obstruct, injure or prevent the use
and operation of Grady Wind Energy Center's aerial overhang. Grady Wind
Energy Center also understands and acknowledges that there are or may be
other franchise agreements with County in place at the time this agreement is
executed.

16 Fees & Charges

The County shall have the right to negotiate any fees and charges that may
be permitted under New Mexico statutes and/or federal legislation and all
future legislation. As consideration for this Franchise, Grady Wind Energy
Center shall pay to the County an annual fee starting in 2019 in the amount of
one thousand dollars ($1,000) per pole, tower or other structure that supports
any aerial overhang that is above the County right-of-way on CR 34. Said
annual fees are to be paid to County by no later than the fifteenth (15t day of
February for each year this Agreement is in effect.

Section 2. Insurance
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At all times during the effective dates of this Franchise Agreement and/or any
extensions, renewals or medifications of the same, Grady Wind Energy Center shall
obtain and continuously maintain in good standing, the following insurance:

2.1

2.2

2.3

Commercial General Liability Insurance

Such coverage shall have limits of no less than one million two hundred fifty
thousand dollars ($1,250,000.00) per occurrence and one million two hundred
fifty thousand dollars ($1,250,000.00) general aggregate. Coverage shall be
at least as broad as as that provided by ISO CG 00 01 1/96 or its equivalent
and including severability of interests. Such insurance shall name the
County, its officers, officials and employees as additional insureds per ISO
CG 2026 or its equivalent. There shall be a waiver of subrogation and rights
of recovery against the County, its officers, officials and employees.
Coverage shall apply as to claims between insureds on the policy, if
applicable.

Commercial Automobile Liability Insurance

Such coverage shall have a minimum combined single limit of one million two
hundred fifty thousand dollars ($1,250,000.00) each occurrence and one
million two hundred fifty thousand dollars ($1,250,000.00) aggregate with
respect to each of Grady Wind Energy Center's owned, hired and non-owned
vehicles assigned to or used in the operation of the electric system in the
County. The policy shall contain a severability of interests provision.

Certificates

Each policy shall provide that a certificate of insurance shall be provided to
the County stating that the policy or policies of insurance are in good standing
and shall not be canceled or materially changed so as to be out of compliance
with these requirements without thirty (30) days advanced written notice first
provided to the County, via certified mail, and ten (10) days advanced notice
for nonpayment of premium. |If any policy of insurance is canceled or
materially altered so as to be out of compliance with the requirements of this
subsection within the term of this Franchise, Grady Wind Energy Center shall
provide a replacement coverage policy. Grady Wind Energy Center agrees to
maintain continuous uninterrupted insurance coverage, in at least the
amounts required, for the duration of this Franchise.

Grady Wind Energy Center shall furnish the County with a certificate of
insurance and endorsements of a copy of the page of the policy reflecting
blanket additional insured status. The certificate and endorsements for each
insurance policy are to be signed by a person authorized by that insurer to
bind coverage on its behalf. The certificates and endorsements for each
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insurance policy are to be on standard forms or such forms as are consistent
with standard industry practices.

2.4 Deductibles

Any deductible of the policies required by the term of this Agreement shall not
in any way limit Grady Wind Energy Center's liability to the County.

2.5 Endorsements

All policies shall contain, or shall be endorsed so that:

(a) The County, its officers, officials, boards, commissions, and employees
shall be covered as, and have the rights of, additional insureds with
respect to liability arising out of activities performed by, or on behalf of
Grady Wind Energy Center under this Franchise or applicable law, or in
the construction, operation or repair, or ownership of the electric system;

(b) Grady Wind Energy Center's insurance coverage shall be primary
insurance with respect to the County, its officers, officials, boards
commissions, employees and agents. Any insurance or seif-insurance
maintained by the County, its officers, officials, boards commissions,
employees and agents shall be in excess of the Grady Wind Energy
Center's insurance and shall not contribute to it; and,

(c) Grady Wind Energy Center's insurance shall apply separately to each
insured against whom a claim is made or lawsuit is brought, except with
respect to the limits of the insurer's liability.

Section 3. Company Liability

3.1 Grady Wind Energy Center shall, at all times during the life of this Franchise,
be subject to all lawful exercise of the police power by the County and to such
reasonable regulation as the County may, by resolution or ordinance,
hereinafter provide. It is expressly understood and agreed by and between
Grady Wind Energy Center and County that Grady Wind Energy Center shall
hold the County harmless from any and all losses sustained by the County on
account of any suit, judgment, execution, claim or demand whatsocever,
resulting from the construction, operation or maintenance or any failure or
lack thereof of its system in Curry County. County shall notify the Grady Wind
Energy Center's representative within a reasonable period of time after the
presentation of any claim or demand either by suit or otherwise made against
the County by on the part of Grady Wind Energy Center, its agents, assigns
and/or representatives.

3.2 Repair of roads, etc.
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In case of any disturbance of the County’s roads, rights-of-way or other
surfaces, Grady Wind Energy Center shall, at its own cost and expense, and
pursuant to Curry County's Road Policy, repair, replace and/or restore the
County’s road, easement or right-of-way and/or the surface to or thereof in as
good a condition as before said work was commenced.

Section 4. Safety

4.1 Hazardous Substances

(a) Grady Wind Energy Center shall comply with any and all applicable laws,
statute, regulations and orders concerning hazardous substances relating
to Grady Wind Energy Center's system in or above the County rights-of-
way or public property.

(b) Grady Wind Energy Center agrees to indemnify the County against any
claims, costs, and expenses, of any kind, whether direct or indirect,
incurred by the County arising out of a release of hazardous substances
caused by Grady Wind Energy Center's electric system.

4.2 Maintenance & Repairs

Grady Wind Energy Center shall provide and use at its own expense and cost
any equipment and facilities as may be necessary to monitor, control, use and
maintain Grady Wind Energy Center's equipment in such a manner so as to
prevent injury to the County’s property or property belonging to any person.
Grady Wind Energy Center, without charge to the County (except through
rates for electric service set in a rate case) and in full compliance with any
and all laws, rules, regulations, ordinances and similar enactments, shall
repair, renew, change and improve its facilities to keep them in good repair,
and safe and presentable condition. Any work performed or made by Grady
Wind Energy Center in County's rights-of-way shall be properly safeguarded
for the prevention of accidents by the placement of adequate barriers, fences
or boarding. The bounds of any trenches shall be clearly designated by
warning lights during periods of dusk and darkness. Any and all such work,
maintenance and/or repairs shall be performed by Grady Wind Energy Center
pursuant to the terms and requirements of the Curry County Road Policy.

4.3 Notice to County

Grady Wind Energy Center shall give notice to the Curry County Manager
and Curry County Road Superintendent regarding any work, maintenance or
repairs to any of Grady Wind Energy Center's equipment in the County's
rights-of-ways as follows:

(a) At least ninety (90) days advanced written notice shall be given to the

Curry County Manager and Curry County Road Superintendent prior to
any actual installation of said overhead structures, or the beginning of
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excavation, trenching or other such work in preparation for installation of
any work that will result in an aerial overhang over CR 34.

(b) Sixty (60) days advanced written notice shall be given to the Curry County
Manager and Curry County Road Superintendent of any work that will
close a County road or a portion of a County road to traffic and any work
that would close for any period of time or any work that would close or
prevent access through any intersection of a County road for any period of
time and any crosscuts, cuts, boring or excavation of any type on any
County road surface.

(c) Any work to be performed in the County easements, and not on the
County surface or roadway that will have no impact on traffic flowing on
County roads.

(d) In the event of an emergency, which is defined as a situation that Grady
Wind Energy Center had no advanced notice of and could not plan,
prepare or otherwise notify County regarding the same, Grady Wind
Energy Center shall inmediately contact the County Manager and give
oral notification of the same, to be followed up within twenty-four hours by
written notification.

Notice to Private Property Owners

Except in the case of emergency involving public safety or service
interruptions to a large number of customers, Grady Wind Energy Center
shall give thirty days advanced notice to private property owners or legal
tenants of any and all work.

Maintenance of Facilities, Abandoned or Not, Consistent with Good Utility
Practice

Grady Wind Energy Center shall retain all liability for its facilities, whether
abandoned or not, in or above the rights-of-way and shall maintain those
facilities consistent with good utility practice. The County may require Grady
Wind Energy Center to remove an abandoned facility from the right-of-way or
modify the facility to protect the public health, welfare, safety, and
convenience, or otherwise serve the public interest.

Construction of Facilities

Grady Wind Energy Center shall construct and maintain its facilities
consistent with all applicable Federal, State and local construction codes,
rules, regulations and ordinances. The County has the right to inspect and
issue a “stop work order” for any unsafe condition and/or any work and/or any
noncompliance with the terms of this agreement resulting from Grady Wind
Energy Center's construction activities.

Tree Trimming
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Grady Wind Energy Center shall have the authority to trim trees or other
natural growth overhanging any of its electric system in the County's rights-of-
way so as to reasonably prevent branches from coming in contact with Grady
Wind Energy Center’s wires, cables, or other equipment. Grady Wind Energy
Center shall not engage in excessive trimming. Grady Wind Energy Center
shall ensure compliance with the North American Electric Reliability
Corporation’s Transmission Vegetation Management Program, reliability
standard FAC-003-1, a copy of which is attached, the safety requirements for
pruning, repairing, maintaining, and removing trees endorsed by the
American National Standards Institute (specifically, the ANSI A300 pruning
standards), State laws, and general ordinances or regulations of the County
regarding tree trimming. The County shall provide such ordinances or
regulations to Grady Wind Energy Center upon reasonable request. Grady
Wind Energy Center shall have an opportunity to make comment on any
proposed ordinances or regulations related to tree trimming in the same
fashion as the general public. Except during an emergency or the recovery
after an emergency, Grady Wind Energy Center shall notify the County and
its residents at least ten (10) days prior to entering onto the property to
perform any tree trimming activites. Grady Wind Energy Center further
agrees that, within one year of its acceptance of this Franchise, and on a
yearly basis thereafter, it will engage in a campaign to educate County
residents regarding prudent tree selection and planting around power lines.

Section 5. Miscellaneous Provisions

5.1

52

5.3

Hold Harmless

Grady Wind Energy Center shall hold the County, its officers and agents
harmless from any and all liability or claims of loss that may arise from and/or
as the result of the erection, construction and/or operation of Grady Wind
Energy Center's electric system and which are attributable to the negligence
of Grady Wind Energy Center or any of its agents, assigns and/or
representatives.

Force Majeure

Unless otherwise regulated or imposed by law, Grady Wind Energy Center
shall not be responsible or liable to any person, firm or corporation for the
interruption of any service provided by Grady Wind Energy Center arising
from floods, fires, wind storms, ice storms, accidents, acts of God or any other
cause beyond its control, but in case of any such interruption, Grady Wind
Energy Center shall use reasonable diligence to reestablish service as soon
as possible.

Conflicts
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All, or part, of any Resolutions or Orders in conflict with this Franchise are
repealed. Notwithstanding the foregoing or any other terms, conditions and
provisions in this Franchise Agreement, if there is a conflict between any of
the provisions of this Franchise Agreement and the provisions of that certain
Contract for Repair of County Roads dated December 9, 2015, by and
between Grady Wind Energy Center and the County (as amended by that
certain letter agreement dated May 30, 2018, executed by the Parties and
approved as the First Amendment to the Contract for Repair of County
Roads, and that certain Second Amendment to Contract for Repair of County
Roads dated August 21, 2018), the provisions of such Contract for Repair of
County Roads (as amended) shall control.

Severability

If any section, subsection, paragraph, term or provision of this Franchise is
determined to be illegal, invalid or unconstitutional by any court or agency of
competent jurisdiction, such termination shall have no effect on the validity of
any other section, subsection, paragraph, term or provision of this Franchise,
all of which will remain in full force and effect for the term of the Franchise.

Preferential or Discriminatory Practices Prohibited

Throughout the term of this Franchise, Grady Wind Energy Center shall fully
comply with all equal employment or non-discrimination provisions and
requirements of Federal, State and local laws and regulations relating thereto.

Notices

Throughout the term of the Franchise, each party shall maintain and file with
the other, a local address for the service of notices by mail. All notices shall
be sent postage prepaid to such respective address and such notices shall be
effective upon the date of mailing. These addresses may be changed by the
County or Grady Wind Energy Center by written notice at any time. At the
Effective Date of this Franchise:

Grady Wind Energy Center contact address shall be:
Grady Wind Energy Center, LLC
Attention: General Counsel
1088 Sansome Street
San Francisco, CA 94111
The County’s contact address shall be:

County of Curry
Attention: Curry County Manager
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Publication Costs

Grady Wind Energy Center shall reimburse the County for all reasonable
costs incurred in publishing this Franchise, if such publication is required, and
legal fees incurred in preparation and review of the Franchise.

Binding Effect

This Franchise shall be binding upon the parties hereto, their permitted
successors and assigns.

No Joint Venture

Nothing herein shall be deemed to create a joint venture or principal-agent
relationship between the parties and neither party is authorized to, nor shall
either party act toward third persons or the public in any manner which would
indicate any such relationship with the other.

Waiver

The failure of the County at anytime to require performance by Grady Wind
Energy Center of any provision hereof shall in no way affect the right of the
County hereafter to enforce the same. Nor shall the waiver by the County of
any breach of any provision hereof be taken or held to be a waiver of any
succeeding breach of such provision, or as a waiver of the provision itself or
any other provision.

Agreement in Entirety

This Franchise and all exhibits represent the entire understanding and
agreement between the parties hereto with respect to the subject matter
hereof and supersede all prior oral negations between the parties.

Open Records

(a) The County, including the County’s auditor or his/her authorized

representative, shall have access to, and the right to inspect, any books
and records of Grady Wind Energy Center, and its parent corporations
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and affiliates which are related to the administration or enforcement of the
terms of this Franchise.

(b) The County is bound by the open public records and open public meetings
laws of the State of New Mexico. The County, therefore, cannot guarantee
the confidentiality of any information provided to the County under this
Franchise.

PASSED, ADOPTED AND APPROVED this 0™ day of _Sii(y_, 2019.

CURRY COUNTY BOARD OF
COMMISSIONERS

Rt Qe

Chairman

Rt 7, i,
Vice-Chair

-

e

Member—" ~
< k———LQ

Member \
Vacant

Member

CERTIFICATE OF CURRY COUNTY CLERK
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|, Annie Hogland, Curry County Clerk, hereby certify that Curry County
Ordinance Number 2019-01 being a Grant of Franchise to Grady Wind Energy Center
LLC, was passed, approved and adopted by the Curry County Board of County
Commissioners on this |0* day of ;‘m AR A 2019.
s

\‘
Annie Hogland, CurryjCounty S‘;l'eﬂfl(.;
\\\\:\§??§ t 'c')'
SNV .
A
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s b o J ‘0
s © 0 S
N o
‘_ S e C\>‘ \ .
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NOTICE OF INTENT

NOTICE IS HEREBY GIVEN to any and all interested persons that pursuant to
Section 4-37-7 of the New Mexico Statutes Annotated, 2007 Compilation, the County
Commissioners of Curry County, which is the governing body of and for the County of
Curry, State of New Mexico, intends to introduce and consider for adoption at its regular
meeting which is scheduled for Thursday, the 10" day of January, 2019 at the hour of
9:00 a.m., the following described Ordinance, to-wit:

ORDINANCE NO. 2019-01
AN ORDINANCE GRANTING A NON-EXCLUSIVE
FRANCHISE TO GRADY WIND ENERGY, LLC, A NEW
MEXICO LIMITED LIABILITY COMPANY, BY CURRY
COUNTY, NEW MEXICO; PROVIDING FOR THE
SEVERABILITY OF PARTS HEREOF;

The meeting will be open to the public, and any person or persons interested in
the ordinance or the subject matter thereof or any person or persons desiring to comment
on the same are urged to attend and be heard.

Copies of the proposed Ordinance are available for review at

www.currycounty.org, or copies of the same can be picked up at the County Manager's

Office at 417 Gidding St., Ste. 100, Clovis, New Mexico, during normal and regular
business hours, upon request and payment of a reasonable charge for copies, if any are

reguested.

WITNESS my hand this 18" day of December, 2018.
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AFFIDAVIT OF LEGAL PUBLICATION

LEGAL # 76591

STATE OF NEW MEXICO
COUNTIES OF CURRY & ROOSEVELT:

The undersigned, being duly sworn, says:
That she is a Legal Clerk of

The EASTERN NEW MEXICO NEWS, a daily
Newspaper of general circulation,

published in English at Clovis & Portales,

said counties and state, and that the

hereto attached

NOTICE OF INTENT
LEGAL 76591 DECEMBER 23,

was published in said EASTERN NEW MEXICO NEWS,

a daily newspaper duly

qualified for that purpose within

the meaning of Chapter 167 of the

1937 Session Laws of the State of

New Mexico for 1 consecutive
days/weeks on the same days as follows:

12/23/2018

v

Copy of Publication

egal Clerk d

Subscribed and sworn to before nte
24th day of December, 2018

LEGAL 76591
December 23, 2018

NOTICE OF INTENT

NOTICE IS HEREBY

GIVEN to any and all
interested persons that
pursuant to Section 4-
37-7 of the New Mexico
Statutes Annotated,
2007 Compilation, the
County Commissioners
of Curry County, which
is the governing body of
and for the County of
Curry, State of New
Mexico, intends to intro-
duce and consider for

" > Tegular
meeting which is
scheduled for Thurs-
day, the 10th day of
January, 2019 at the
hour of 9:00 a.m., the
following described Or-
dinance, to-wit:

ORDINANCE
NO. 2019-01

AN ORDINANCE

GRANTING A NON-
EXCLUSIVE  FRAN-
CHISE TO GRADY
WIND ENERGY, LLC,
A NEW MEXICO LIM-
ITED LIABILITY COM-
PANY, BY CURRY
COUNTY, NEW MEXI-
CO; PROVIDING FOR
THE SEVERABILITY
OF PARTS HEREOF;

The mesting will be open

to the public, and any
Person or persons inter-
ested in the “ordinance

or the subject matter
thereof or any person
or persons desiring to
comment on the same

aie Uiged to attend and
be heard.

Copies of the proposed
Ordinance are available
for review at

county.org, or copies of

Notary Public
Leslie Nagy

YPUBLIC STATE OF NEWMEXICO

~ My commissinn evnira

My Commission Expires: 05/24/2019

the same can be picked
up at the County Man-
ager's Office at 417
Gidding St., Ste. 100,
Clovis, New Mexico,
during normal and regu-
lar business hours,
upon request and pay-
ment of a reasonable
charge for copies, if any
are requested.






